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Summary 
On October 9, 2014, a mother (“the Complainant”) filed a 
complaint with our office alleging that the Department of Child 
Safety (“DCS” or “the Department”) unlawfully interviewed her 
children without obtaining her permission. 

DCS violated Arizona Revised Statutes (“A.R.S.”) § 8-802(B),1 
when it interviewed the Complainant’s children without her 
consent.  DCS policies, rules, web materials, and general 
practice regarding when DCS can interview children without a 
parent’s consent conflict with A.R.S. §§ 8-802(B) and 8-
471(E)(3).2   

 

Background3 
On October 9, 2014, the Complainant alleged that the 
Department unlawfully interviewed her children without her 
consent. 

The Complainant alleged that an employee of the Department 
pulled her children out of class while they were at school in 
order to interview them about a matter concerning her brother’s 
children.  The Complainant further alleged that she had not 
granted the Department permission to interview her children. 

According to the records concerning the matter in the 
Department’s own CHILDS case system, the Department was 
investigating the complainant’s brother for neglect.  The records 
appear to indicate that the Department interviewed the 
Complainant’s children as a part of this neglect investigation. 

To determine whether DCS has authority to interview the 
children without parent permission, we first consulted the 
A.R.S., the Arizona Administrative Code (“A.C.C.”), DCS’s 
Policy and Procedure Manual (“the DCS policy manual”), 

                                                           
1 See Exhibit 1 
2 See Exhibit 2 
3 See Exhibit 3 for a timeline of case events. 
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DCS’s website, and an Attorney General opinion.  We also consulted our legal counsel about the 
matter. 

A policy in the DCS policy manual,4 an A.A.C. rule,5 DCS web materials,6 and a DCS school 
interview form7 all asserted that DCS has broad authority to interview children without parent 
permission in connection with an investigation.  In our office’s experience, DCS has always 
asserted this authority and acted accordingly. 

A.R.S. §§ 8-802(B) and 8-471(E)(3), however, limit the situations in which DCS can interview a 
child without parental consent.  A.R.S. § 8-802(B) says:  

A.R.S. § 8-471(E)(3) says: 

We consulted our legal counsel Ken Behringer, the General Counsel of Legislative Council, 
about the matter.  On December 24, 2014, he issued a legal memorandum8 on the subject.  He 
concluded that, under Arizona law, “a DCS worker cannot interview [a] child without parental 
consent for cases of neglect that do not involve abuse or abandonment.” 

In January of 2015, we brought the matter, including the Legislative Council legal memorandum, 
to a DCS Deputy Director’s attention.  We voiced our concern that DCS practice, both in this 
instance and generally, were in violation of A.R.S. § 8-802(B).  In early February of 2015, the 

                                                           
4 See Exhibit 4. 
5 See Exhibit 5. 
6 See Exhibit 6. 
7 See Exhibit 7. 
8 See Exhibit 8. 

A worker shall not interview a child without the prior written consent of the 

parent, guardian or custodian of the child unless either: 1. The child initiates 

contact with the worker.  2. The child who is interviewed is the subject of or is 

the sibling of or living with the child who is the subject of an abuse or 

abandonment investigation pursuant to section 8-456.  3. The interview is 

conducted pursuant to the terms of the protocols established pursuant to 

section 8-817. 

 

E. A child welfare investigator shall . . . 3. Not interview a child without the 

prior written consent of the parent, guardian or custodian of the child unless 

either: (a) The child initiates contact with the investigator. (b) The child who 

is interviewed is the subject of, is the sibling of or is living with the child who 

is the subject of an abuse or abandonment investigation pursuant to 

paragraph 4, subdivision (b) of this subsection. (c) The interview is conducted 

pursuant to the terms of the protocols established pursuant to section 8-817. 
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Deputy Director set up a meeting with us to discuss the matter.  The meeting was to include the 
Deputy Director, the Department’s General Counsel, and the Department’s new Ombudsman. 

Before the meeting could take place, the new Governor replaced that DCS administration with 
the current administration.  The meeting occurred on February 18, 2015 with new DCS 
management. 

At the February 18, 2015 meeting, staff from the Ombudsman-Citizens’ Aide’s office (“OCA”) 
met with two new DCS Deputy Directors, DCS’s General Counsel, and DCS’s new 
Ombudsman.  OCA legal counsel Ken Behringer joined in the meeting to discuss his 
memorandum and the relevant laws.   

DCS’s General Counsel implied that Department management did not agree with the OCA’s 
statutory interpretation, but did not explicitly state that position verbally or in writing.  The 
Deputy Directors said the DCS’s General Counsel could not speak for the agency, and they 
would take the issue to the agency’s assistant attorneys general for legal advice and quickly get 
back to us with the Department’s official position. 

On February 20, 2015, the OCA emailed9 the DCS staff who had participated in the February 18, 
2015 meeting.  In the email, the OCA said that “DCS's ongoing non-compliance with A.R.S. § 8-
802(B) is a serious issue that our office is required by law to address.”  Additionally, the OCA 
mentioned that it was aware that a DCS cleanup bill was currently moving through the 
Legislature and asked if DCS would propose changes to A.R.S. § 8-802 to allow the agency to 
lawfully interview children without parental consent in neglect investigations.  The OCA also 
asked the DCS to give the OCA a timeframe by which it would bring the agency’s interview 
procedures in line with statute. 

On February 23, 2015, OCA General Counsel 
Ken Behringer emailed10 DCS’s General 
Counsel about a 1988 Attorney General 
(“AG”) opinion that indirectly touched on the 
interview issue.  In his email, Behringer 
suggested that the 1988 AG opinion might be 
the source of DCS’s mistaken belief that it 
could interview children without parental consent for all investigations.  Behringer explained that 
the 1988 AG opinion relied on an obsolete AG opinion that was issued before the language 
limiting DCS’s interview authority was inserted into statute. 

DCS did not address the Behringer email with the OCA, and the Agency did not address the 
Attorney General opinion until it responded to the OCA’s preliminary report on November 6, 
2015.  It is unclear to the OCA why DCS management did not discuss the AG opinion with the 

                                                           
9 See Exhibit 9. 
10 See Exhibit 10. 

DCS's ongoing non-compliance 
with A.R.S. § 8-802(B) is a 
serious issue that our office is 
required by law to address. 
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OCA or seek a new AG opinion directly on point at this time or during the eight months that 
followed. 

On February 25, 2015, DCS Deputy Director Shalom Jacobs responded via email11 to the 
February 20, 2015 email from the OCA.  She explained that the Agency was “working on 
resolving [the interview issue] in both the short and longer term.”  She also said, “When [DCS 
has] identified an approach we will get back to you.” 

Our office continued to press DCS management about the interview issue over the next seven 
months; however, the Department did not act to correct its ongoing noncompliance with A.R.S. § 
8-802(B), nor did DCS management actively discuss the issue further with us.12  In fact, in 
August of 2015, it came to our attention that the Department had proposed a new set of rules, one 
of which asserted that the Department has statutory authority to interview children without 
parental consent.   

The proposed rule, R21-4-102(C), reads, “A DCS Investigator may interview a child without 
prior parental consent under A.R.S. §§ 8-802(B) and 8-471(E)(3).”13  The language is very 
similar to a current rule, R6-5-5508(C), which reads, “A CPS Specialist may interview a child 
without prior parental consent under A.R.S. § 8-802(C)(2).” 14  The text of the proposed rule, like 
the current rule and other DCS materials, suggests that DCS does not need prior parental consent 
to interview children in any circumstance. 

On September 3, 2015, we had two meetings with DCS officials.  The first meeting included 
DCS’s in-house General Counsel, Policy Administrator, and Ombudsman.  The second meeting 
included these three, the Director, and a Deputy Director.  We discussed the entire interview 
issue with DCS at both meetings. 

At the first September 3, 2015 meeting, the DCS General Counsel explained that the Department 
disagreed with our interpretation of A.R.S. §§ 8-802(B) and 8-471(E)(3) and asserted that its 
practice is in compliance with statute.  She said that the two controlling statutes must be read in 
conjunction with A.R.S. Title 8 in its entirety.  She did not cite any specific provisions in Title 8 
to support her interpretation.  She said that the statutes “could be clearer,” but she also said the 
Department believed it had legal authority to interview children without parent permission.   

                                                           
11 See Exhibit 11. 
12 See Exhibit 3 for a timeline of case events. 
13 See Exhibit 12. 
14 See Exhibit 5. 
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We pointed out that the plain language of the 
statute says that DCS needs prior written parent 
permission to interview a child as part of a neglect 
investigation.  We noted the full text of the 
provision also draws a distinction between abuse 
and abandonment investigations and neglect 
investigations.  The statutes give DCS broad 
authority to interview children in abuse and 
abandonment cases, but the statutes require DCS 
to obtain prior written parental consent for neglect 
investigations.  

Additionally, we discussed the proposed rule.  We told DCS we opposed the proposed rule 
because we considered it misleading to the public and to DCS workers.  DCS disagreed with our 
interpretation of the proposed rule.  DCS asserted that the proposed rule reflected whatever 
authority A.R.S. §§ 8-802(B) and 8-471(E)(3) granted DCS.   

At the second September 3, 2015 meeting, we reiterated our concerns regarding unlawful DCS 
staff practices in neglect cases to the Director and Deputy Director.  Department management 
maintained that it had unrestricted legal authority to interview children without parental consent.  
DCS said it would not cease interviewing children without parental consent; however, DCS 
again said it might propose and pursue legislative changes to the relevant statutes to make the 
Department’s authority “clear.”  The managers said they would not agree to issue a directive to 
staff to abide by the plain language of the statute in the interim.  In light of that and pursuant to 
A.R.S. § 41-1379, we provided the Director with formal written notice of our investigation. 

 

Authority 
The Ombudsman – Citizens’ Aide, pursuant to Title 41, Chapter 8, Article 5 of the Arizona 
Revised Statutes, has authority to investigate and issue reports on administrative acts of agencies.   

Upon receiving a complaint, the OCA “may investigate administrative acts of agencies that the 
ombudsman-citizens aide has reason to believe may be . . . [c]ontrary to law.”15 After completing 
an investigation and consulting with the agency about the OCA findings and recommendations, 
the OCA may present its opinions and recommendations to the Governor, the Legislature, an 
appropriate prosecutor, and the public.16 

 

                                                           
15 A.R.S. § 41-1377(A). 
16 See A.R.S. § 41-1376(B). 

The statutes give DCS broad 
authority to interview children 
in abuse and abandonment 
cases, but the statutes require 
DCS to obtain prior written 
parental consent for neglect 
investigations. 
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Allegations 
The Department unlawfully interviewed the Complainant’s children without parental permission 
as part of a neglect investigation. 

The Complainant’s allegation produced three primary issues: 

 Did the Department act unlawfully when it interviewed the Complainant’s children 
without parental consent? 

 Does the Department’s standard practice of interviewing children without parental 
consent comport with statute? 

 Does DCS’s proposed rule R21-4-102(C)17 for the Arizona Administrative Code comport 
with statute?  

 

Findings 
To determine whether DCS acted lawfully in 
the instant case and generally, we consulted 
Arizona statutes in order to see what 
authority, if any, the Legislature had granted 
to DCS to interview children. 

The Legislature addressed the Department’s 
authority to interview children in A.R.S. §§ 8-
802(B) and 8-471(E)(3).18  Under A.R.S. §§ 
8-802(B) and 8-471(E)(3), DCS generally 
needs prior written consent from a parent before interviewing a child.  The statutes, however, 
include a few limited exceptions.  According to A.R.S. § 8-802(B),19 a DCS worker shall not 
interview a child without a parent’s20 “prior written consent” unless the child “initiates contact 
with the worker” or “[t]he child who is interviewed is the subject of or is the sibling of or living 
with the child who is the subject of an abuse or abandonment investigation pursuant to §8-456.” 

                                                           
17 The proposed rule is not yet officially part of the A.A.C.  DCS has proposed that the rule be R21-4-102(C) in the 
A.A.C. 
18 See discussion supra p. 2. 
19 A.R.S. § 8-471(E)(3) is nearly identical to A.R.S. § 8-471; however, A.R.S. § 8-802(B) applies to DCS workers, 
whereas A.R.S. § 8-471(E)(3) applies only to child welfare investigators.  For simplicity’s sake, and because the 
language of A.R.S. § 8-471(E)(3) is nearly identical to that of A.R.S. § 8-802(B), we quote only A.R.S. § 8-802(B) 
and refer only to A.R.S. § 8-802 unless otherwise noted. 
20 The statute says that DCS must obtain consent from “the parent, guardian or custodian of the child.”  A.R.S. § 8-
802(B).  For simplicity, we will use “parent.”   

Under the DCS interpretation, 
the language of A.R.S. §§ 8-
802(B) and 8-471(E)(3) has no 
practical meaning.  If it has no 
meaning, why would the 
Legislature have inserted it?   
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The statutes say DCS may only interview a child without a parent’s consent if the child initiates 
contact with a DCS worker or is the subject of21 an abuse or abandonment investigation.  

The statutes do not except children who are the subject of neglect investigations from the prior 
written consent requirement.  As noted in the Ken Behringer memorandum,22 there is no 
legislative history to indicate why the Legislature did not except neglect investigations. 

The text of the statute is clear.  In order to interview a child that is the subject of a neglect 
investigation, DCS must get prior written consent from the parent.  By explicitly excepting 
children who are the subject of an abuse or abandonment investigation from the consent 
requirement and not extending the exception to children who are the subject of a neglect 
investigation, the Legislature created a clear distinction between the types of investigation. 

Although DCS did not state it to us, implicit in the Department’s position is the argument that the 
language limiting DCS’s authority to interview children without prior parental consent to abuse 
and abandonment investigations should either be ignored or read out of the statute.  Under the 
DCS interpretation, the language of A.R.S. §§ 8-802(B) and 8-471(E)(3) has no practical 
meaning.  If it has no meaning, why would the Legislature have inserted it?  We could not 
identify a rationale for why the Legislature would author such language and intend for it to be 
meaningless.   

Essentially, we find DCS’s position unpersuasive as it runs counter to the surplusage canon of 
legal interpretation:23  “ ‘Whenever a reading arbitrarily ignores linguistic components or 
inadequately accounts for them, the reading may be presumed improbable.’  ”24 Furthermore, 
“[b]ecause legal drafters should not include words that have no effect, courts avoid a reading that 
renders some words altogether redundant.”25 

DCS may believe there are sound policy reasons to overlook the fact that the Legislature did not 
except neglect investigations from the consent requirement; however, “[a] provision that seems . 
. . unjust or unfortunate . . . must nonetheless be given effect.”26 

In light of the Legislature’s decision to specifically and explicitly except two sorts of 
investigations from the consent requirement but not the third, the only reasonable conclusion that 
can be drawn is that the Legislature meant what it said – DCS cannot interview children without 
prior written parental consent in neglect investigations. 

                                                           
21 Although, A.R.S. § 8-802(B) also indicates that DCS may interview a child without parental consent if the child is 
the sibling of or living with a child who is the subject of an abuse or abandonment investigation, we will use 
“subject of” to refer to all three situations collectively throughout the rest of this report. 
22 See Exhibit 8. 
23 See Scalia and Garner, Reading Law - The Interpretation of Legal Texts, pp. 174-179.  West Publishing, June 19, 
2012 
24 Id. at 174. (Quoting E.D. Hirsch, Validity in Interpretation 236 (1967)). 
25 Id. at 176. 
26 Id. at 174. 
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Finding 1:  Substantiated 
DCS violated A.R.S. § 8-802(B) by interviewing the Complainant’s children without her 
prior written consent as part of a neglect investigation. 

According to the Complainant, her children did not initiate contact with a DCS worker.  The 
Complainant also asserted that she did not consent in any way to allowing the Department to 
interview her children.  The Department has confirmed both points.   

According to DCS records, the Complainant’s children were interviewed in relation to a neglect 
investigation, and not an abuse or abandonment investigation.  In its November 6, 2015 response 
to our preliminary report, DCS said, “the case was coded as a neglect case by the Child Abuse 
Hotline.”   

The DCS, however, also asserted that the case “appears to have also fit the definition of a 
possible abuse case, and the Complainant’s children were living in the home with the alleged 
victim.”  Further, DCS said that “[t]he allegation was that the victim child had been sexually 
abused and the Father had allegedly allowed the alleged sexual perpetrator back into the home.”  
DCS said that “[i]f Father was aware of the alleged sexual abuse, that would qualify as abuse 
under A.R.S. § 8-201.” 

We agree that DCS, when conducting 
an abuse investigation, can interview 
children living with the alleged victim 
without prior written parental consent; 
however, DCS classified this case as a 
neglect investigation.  Had DCS 
investigated the case underlying the 
complaint for abuse, it could have 
interviewed the complainant’s children 
without her permission.27  DCS has not 
provided us with any evidence to show that it conducted an abuse investigation.  Again, DCS 
admitted that the Child Abuse Hotline coded the case as neglect.  Additionally, records in DCS’s 
own CHILDS case system indicate that the case was handled as a neglect investigation.  It is 
unclear why, if DCS had evidence to suspect abuse had occurred, it did not classify or reclassify 
the case as one of suspected abuse and investigate the case for abuse.  Had DCS credibly 
suspected that abuse occurred in this case, and it coded (or recoded) and investigated the case as 
abuse, the Agency could have lawfully interviewed the Complainant’s children without prior 
written parental consent.   

In its November 6, 2015 response to our preliminary report, DCS implied that if a case could be 
investigated as an abuse case, even if DCS does not ever actually categorize and treat the case as 

                                                           
27 Assuming that the Complainant’s children did in fact reside in the same home as the alleged victim. 

DCS classified this case as a neglect 
investigation.  Had DCS investigated 
the case underlying the complaint for 
abuse, it could have interviewed the 
complainant’s children without her 
permission. 
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an abuse investigation, it can interview without prior written consent in accordance with A.R.S. § 
8-201.  We disagree.  There is no language in A.R.S. § 8-802 to support this view. 

Additionally, DCS either fails to or is unable to assert without reservation that it could have 
actually conducted an abuse investigation in this case.  DCS’s supposition that the alleged 
conduct could qualify as abuse under A.R.S. § 8-201 is dependent on whether the “Father was 
aware of the alleged sexual abuse.”  DCS has not said to us that the Father was in fact aware of 
the alleged sexual abuse. 

DCS records indicate and DCS has explicitly admitted that DCS did not code the case as 
“abuse.”  Instead, it coded the case as “neglect.”  DCS has presented no evidence to support that 
it investigated the case for anything other than neglect.  DCS has not even firmly stated that, 
based on the facts of the case, it could have investigated for anything other than neglect.  
Therefore, the Complainant’s case did not meet any of the exceptions to the prior written consent 
requirement listed in A.R.S. § 8-802(B).  As a result, DCS acted unlawfully when it interviewed 
the Complainant’s children without her consent. 

 

Finding 2:  Substantiated 
DCS’s systemic practice of interviewing children without parent permission in neglect 
investigations violates A.R.S. §§ 8-802(B) and 8-471(E)(3). 

DCS materials28 and practice indicate that DCS believes it has legal authority to interview 
children without parental consent for all types of investigations.  DCS has also explicitly asserted 
this authority directly to us.  Initially, the Department provided no legal citation to explain or 
justify its position, but made the claim that Arizona Revised Statute’s Title 8 alters or generally 
allows the Department to disregard the plain language of A.R.S. §§ 8-802(B) and 8-471(E)(3). 

In its November 6, 2015 response to our preliminary report, DCS made several more specific 
arguments as to why the Agency is able to interview children without parental consent in neglect 
investigations. 

First, DCS has asserted that two AG opinions support the Agency’s interpretation of A.R.S. §§ 
8-802(B) and 8-471(E)(3) that it can interview children without prior written parental consent in 
all investigations.  The Agency cited Ariz. Op. Att’y Gen. No. I88-062 (June 9, 1988)29 and Ariz. 
Op. Att’y Gen. No. I98-008 (October 2, 1998).30  Neither opinion directly analyzed the interview 
issue.  Furthermore, both opinions rely on old law that no longer controls.  On December 11, 
2015, our legal counsel Ken Behringer issued a memorandum addressing the two AG opinions. 31 

                                                           
28 See supra notes 4-7. 
29 See Exhibit 13. 
30 See Exhibit 14. 
31 See Exhibit 15. 
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As previously mentioned,32 Behringer brought the 1988 AG opinion to the Agency’s attention in 
an email33 to the DCS General Counsel on February 23, 2015.  In his email, Behringer suggested 
that the 1988 AG opinion might be the source of DCS’s mistaken belief that it could interview 
children without parental consent for all investigations. 

In the February 23, 2015 email and again in the December 11, 2015 memorandum, Behringer 
concluded that the 1988 opinion did not directly focus on the interview issue.  Instead, the 1988 
AG opinion concluded that school districts could not restrict DCS from or impose limitations on 
interviewing schoolchildren on school grounds. 

Behringer also concluded that the 1988 AG opinion relied on outdated information.  He 
explained that the 1988 AG opinion cited language substantially similar to current language in 
A.R.S. § 8-802(B) but relied on an outdated AG opinion from 197534 to “conclude that CPS 
workers have the power to interview children who are the subjects of reports of child abuse or 
neglect without the consent of the parents.”35   

Behringer explained that the 1975 AG opinion was issued before the language limiting DCS’s 
interview authority was inserted into statute.36  “The restrictions on interviewing children were 
enacted by Laws 1981, chapter 293, section 4.”37  “There was no similar limitation on 
interviewing a child in the old statute.”38  Hence, the 1988 AG opinion “quoted the language that 
is currently in law, but relied on an outdated opinion that had been superseded by the change in 
statute.”39 

DCS’s reliance on the 1998 AG opinion is also problematic.  The 1998 opinion drew a similar 
conclusion to the 1988 AG opinion but concerned private schools.40  Like with the 1988 AG 
opinion, the AG did not evaluate the restrictive language of A.R.S. § 8-802(B).  “The lack of a 
reference to neglect in this paragraph was neither raised nor discussed.”41 

Second, DCS has relied heavily on the reference in A.R.S. § 8-802(B) to A.R.S. § 8-456.  DCS 
asserted to the OCA that the reference to A.R.S. § 8-456 creates ambiguity because, while A.R.S. 
§ 8-802(B)(2) provides an exception for only abandonment and abuse investigations, A.R.S. § 8-
456 addressees DCS’s investigative function in all cases.   

                                                           
32 See discussion supra p. 3. 
33 See Exhibit 10.  
34 The 1988 AG opinion relied on Ariz. Atty. Gen. Op 75-219 (July 28, 1975). 
35 See Exhibits 10 and 15 (Quoting Ariz. Op. Att’y Gen. No. I88-062 (June 9, 1988)). 
36 See Exhibits 10 and 15. 
37 See Exhibit 15 
38 Id. 
39 Id. 
40 Id. 
41 Id. 
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There is, however, no ambiguity.  The reference to A.R.S. § 8-456 “was a conforming change 
made as part of the bill that created DCS.”42  “If the intent of the legislature were to allow 
searches without consent in all investigations, the language would have just said ‘who is the 
subject of an investigation pursuant to section 8-456,’ ”43 and the Legislature would have simply 
forgone the use of “abuse or abandonment.”  “Since the reference to A.R.S. section 8-456 would 
capture all investigations, leaving the ‘abuse or abandonment’ language must indicate that it is a 
limitation on the reference to A.R.S. section 8-456.”44  Thus, the meaning of the language in 
A.R.S. § 8-802 is clear – DCS must have prior written parental consent in order to interview 
children in neglect investigations. 

Third, DCS argued strongly to the OCA 
that the A.R.S. § 8-802 restrictions on 
DCS’s interview authority, particularly for 
neglect investigations, are unwise and will 
prevent the DCS from fulfilling its purpose 
to protect children45 and its statutory duty 
to “[m]ake a prompt and thorough 
investigation.”46  We do not take a position 
on whether DCS should have authority to 
interview children without prior written 
parental consent in all investigations; we 
simply note that DCS does not currently have such authority.   

Although the OCA has statutory authority to evaluate whether DCS is acting contrary to law and 
report findings and recommendations to the Legislature, only the Legislature can weigh policy 
arguments and decide whether to grant DCS additional authority.  If DCS believes it should be 
able to interview children in neglect investigations without prior written parental consent, it may 
petition the Legislature to amend A.R.S. § 8-802 to grant DCS that authority.  

 

Finding 3:  Substantiated 
DCS’s proposed rule R21-4-102(C) does not comport with A.R.S. §§ 8-802(B) and 8-
471(E)(3). 

The proposed rule reads, “A DCS Investigator may interview a child without prior parental 
consent under A.R.S. §§ 8-802(B) and 8-471(E)(3).”   

                                                           
42 Id. 
43 Id. 
44 Id. 
45 A.R.S. § 8-451(B). 
46 A.R.S. § 8-456(B). 

Although the OCA has statutory 
authority to evaluate whether DCS is 
acting contrary to law and report 
findings and recommendations to the 
Legislature, only the Legislature can 
weigh policy arguments and decide 
whether to grant DCS additional 
authority.   
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The proposed rule purports that DCS has statutory authority to interview children without 
parental consent.  The rule does not include or even acknowledge any restrictions on this 
authority.  By failing to do so, it implies there are no conditions imposed on a DCS worker when 
interviewing a child.  Because the proposed rule cites the statutes and uses the permissive term 
“may”; it gives the false impression that the statutes grant unrestricted authority to interview 
children without parental permission to the Department.   

Only by reviewing A.R.S. §§ 8-802(B) and 8-471(E)(3) does one learn of the restricted authority 
they grant to DCS.  The statutes establish the default position as one in which the Department 
cannot interview a child without prior written parental permission. 

A.R.S. § 8-802(B) says, “A worker shall not interview a child without the prior written consent 
of the parent . . . .”47  In contrast, the rule inverts the statutory paradigm and leads one to believe 
that the unrestricted interview authority is the default.  The proposed rule says, “A DCS 
Investigator may interview a child without prior parental consent . . . .”48  The proposed DCS rule 
replaces the statutes’ mandatory prohibition “shall not” with a permissive word “may” that 
grants discretion.  Although the statutes give DCS authority to interview children without prior 
parental consent via several exceptions, the exceptions are explicit and limited.49   

The proposed rule is misleading at a minimum 
and in violation of A.R.S. §§ 8-802(B) and 8-
471(E)(3) at a maximum.  It seems reasonable to 
believe that if a DCS worker or a member of the 
public were to read the proposed rule, they would 
think that DCS had unrestricted authority under 
both rule and statute to interview children 
without parental permission.  Yet, they do not have such leeway. 

For these reasons, we believe the rule is misleading, is too broad, and fails to “enhance 
regulatory clarity” as required in administrative provisions of Chapter 6 in Title 41 of the 
Arizona Revised Statutes. 

 

  

                                                           
47 See Exhibit 1.  (emphasis added). 
48 See Exhibit 12.  (emphasis added). 
49 See discussion supra pp. 6-7.  

The proposed rule is misleading 
at a minimum and in violation of 
A.R.S §§ 8-802(B) and 8-
471(E)(3) at a maximum.   
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Recommendations 
 

1. We recommend that DCS comply with A.R.S. §§ 8-802(B) and 8-471(E)(3) of the 
Arizona Revised Statutes.  We further recommend that DCS update its policy, training, 
and other relevant DCS materials to reflect adherence to these laws. 
 

2. If DCS determines that A.R.S. §§ 8-802(B) and 8-471(E)(3) are not prudent, are 
inefficient, or are otherwise in need of change, we recommend that DCS consider 
proposing changes to A.R.S. §§ 8-802(B) and 8-471(E)(3) for the Legislature to consider. 
 

3. We recommend that DCS either withdraw proposed rule R21-4-102(C) or amend it to 
reflect the limited authority granted to DCS by A.R.S. §§ 8-802(B) and 8-471(E)(3).  
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